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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng i n par t ,  

r ever si ng i n par t ,  and r emandi ng wi t h di r ect i ons,  an or der  of  

t he Ci r cui t  Cour t  f or  Col umbi a Count y,  Judge Ri char d L.  Rehm.  

¶2 Pet i t i oner s,  Edwar d and Jul i e Ni esen ( t he Ni esens)  and 

t hei r  homeowner ' s i nsur ance car r i er ,  Ber r y and Roxbur y Mut ual  

I nsur ance Company ( BRMI C) ,  seek r evi ew of  t hat  unpubl i shed 

deci s i on of  t he cour t  of  appeal s.   The cour t  of  appeal s al l owed 

t he cl ai m of  Shannon,  Lee,  Br ooke,  and Br i t t ney Ni chol s ( t he 

Ni chol s)  t o pr oceed agai nst  t he Ni esens f or  common- l aw 

negl i gence.   The Ni chol s c l ai med t hat  t he Ni esens wer e soci al  

host s,  who di d not  pr ovi de any al cohol i c bever ages t o under age 

guest s,  but  al l egedl y wer e awar e t hat  mi nor s wer e on t hei r  

pr oper t y consumi ng al cohol i c bever ages.   Af t er  l eavi ng t he 

Ni esens'  pr emi ses,  one of  t hese guest s al l egedl y  caused i nj ur i es 

whi l e dr i v i ng i nt oxi cat ed.   The ci r cui t  cour t  had gr ant ed t he 

Ni esens'  and BRMI C' s mot i on t o di smi ss t he Ni chol s '  compl ai nt ,  

af t er  concl udi ng t hat  t he compl ai nt  f ai l ed t o st at e a c l ai m i n 

common- l aw negl i gence.   The pr i mar y i ssue upon r evi ew i s whet her  

a c l ai m f or  common- l aw negl i gence shoul d be per mi t t ed agai nst  

soci al  host s under  t hese ci r cumst ances.  

¶3 We r ever se t he deci s i on of  t he cour t  of  appeal s.   

Doi ng so,  we hol d t hat ,  based on publ i c pol i cy gr ounds,  a c l ai m 

f or  common- l aw negl i gence cannot  be mai nt ai ned agai nst  soci al  

                                                 
1 Ni chol s v.  Pr ogr essi ve N.  I ns.  Co. ,  No.  2006AP364,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Jan.  25,  2007) .  
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host s,  such as t he Ni esens,  who al l egedl y wer e awar e t hat  mi nor s 

on t hei r  pr oper t y wer e consumi ng al cohol ,  but  who di d not  

pr ovi de t he al cohol ,  when an under age guest  l at er  al l egedl y 

caused an al cohol - r el at ed car  acci dent .   To hol d ot her wi se woul d 

be a s i gni f i cant  ext ensi on of  common- l aw l i abi l i t y .   I f  t hat  i s  

t o occur ,  i n t hi s i nst ance,  i t  shoul d be done by t he 

l egi s l at ur e,  not  by t hi s cour t .  

I  

¶4 On June 5,  2004,  t he Ni chol s wer e i n a mot or  vehi c l e 

on Count y Tr unk Hi ghway J i n Col umbi a Count y,  Wi sconsi n,  when 

t hat  vehi c l e was st r uck by anot her  mot or  vehi c l e,  dr i ven by Bet h 

Car r  ( Car r ) ,  whi ch had cr ossed t he hi ghway' s cent er  l i ne.   The 

Ni chol s al l eged t hat  t he acci dent  was caused by Car r ’ s " f ai l ur e 

t o pr oper l y manage and cont r ol  t he vehi c l e she was oper at i ng,  

due i n par t  t o t he vol unt ar y i ngest i on by her  of  i nt oxi cat i ng 

bever ages. "   As a r esul t  of  t he acci dent ,  Shannon Ni chol s 

" suf f er ed ver y sever e per sonal  i nj ur i es, "  and Br i t t ney,  Br ooke,  

and Lee Ni chol s " suf f er ed i nj ur i es r equi r i ng medi cal  car e and 

t r eat ment . "  

¶5 On t he ni ght  of  June 4,  2004,  and i nt o t he ear l y 

mor ni ng of  June 5,  2004,  t he Ni chol s al l eged t hat  " a l ar ge 

gat her i ng of  under age hi gh school  st udent s"  congr egat ed and 

consumed al cohol  at  t he pr emi ses cont r ol l ed by t he Ni esens. 2  The 

                                                 
2 The pr emi ses act ual l y wer e owned by Sweet Wat er  Far ms,  

I nc. ,  but  t he Ni esens wer e al l eged t o have cont r ol l ed t he 
pr emi ses " f or  t hei r  own benef i t  or  f or  t he benef i t  of  sai d 
cor por at i on. "  
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Ni chol s f ur t her  al l eged t hat  t he Ni esens " knowi ngl y per mi t t ed 

and f ai l ed t o t ake act i on t o pr event  t he i l l egal  consumpt i on of  

al cohol i c bever ages by under age per sons,  i ncl udi ng .  .  .  Car r  on 

pr emi ses under  t hei r  cont r ol  cont r ar y t o Sect i on 125. 07( 1) ( a) 3. "   

On i nf or mat i on and bel i ef ,  t he Ni chol s al l eged t hat  " t he Ni esens 

wer e awar e t hat  t he mi nor s on t hei r  pr oper t y wer e consumi ng 

al cohol . "   The Ni chol s di d not  al l ege t hat  t he Ni esens knew,  i n 

advance,  t hat  t he st udent s woul d be consumi ng al cohol .   The 

Ni chol s cont ended t hat  t he Ni esens " had a dut y t o super vi se and 

moni t or  t he act i v i t i es on t hei r  pr oper t y"  and t hat  t hey wer e 

negl i gent  because t hey f ai l ed t o do so.  

¶6 The Ni chol s cont ended t hat  t he consumpt i on of  al cohol  

by Car r  was a subst ant i al  f act or  i n causi ng t he acci dent .   

Def endant  Mi chael  Shumat e ( Shumat e) , 3 " or  one or  mor e adul t  

r esi dent s of  hi s househol d[ , ] "  not  t he Ni esens,  was al l eged t o 

have pr ovi ded t he al cohol  t hat  was consumed by Car r  on t he 

Ni esens'  pr oper t y.   Ther e was no al l egat i on t hat  Shumat e was at  

t he Ni esens'  pr oper t y.  

¶7 The Ni chol s f i l ed sui t  agai nst  Car r  and her  aut omobi l e 

i nsur ance company,  Pr ogr essi ve Nor t her n I nsur ance Company 

( Pr ogr essi ve) .   The Ni chol s al so f i l ed a compl ai nt  agai nst  t he 

Ni esens and t hei r  homeowner ' s i nsur ance company,  BRMI C.   

Pr ogr essi ve set t l ed f or  i t s pol i cy l i mi t s wi t h t he Ni chol s,  and 

was excused f r om f ur t her  def ense of  Car r  i n t hi s l awsui t .   The 

                                                 
3 The Ni chol s '  Second Amended Compl ai nt  spel l s t he name 

" Shumat e, "  but  t he Ni esens'  br i ef  spel l s t he name " Schumat e. "   
We wi l l  ut i l i ze t he spel l i ng i n t he Ni chol s '  compl ai nt .  
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Ni esens t hen moved t o di smi ss t he Ni chol s '  compl ai nt  f or  f ai l ur e 

t o st at e a c l ai m.   The ci r cui t  cour t  di smi ssed t he Ni chol s '  

compl ai nt ,  because i t  agr eed wi t h t he Ni esens t hat  t he Ni chol s '  

r el i ance on Wi s.  St at .  §§ 125. 07( 1) ( a) 3 and 125. 035 ( 2003- 04) 4 

was mi spl aced,  and al so because i t  agr eed wi t h t he Ni esens t hat  

t he Ni chol s had not  st at ed a c l ai m i n common- l aw negl i gence.   

The Ni chol s di d not  al l ege a v i ol at i on of  § 125. 035 i n any of  

t he t hr ee ver si ons of  t hei r  compl ai nt ,  so t her e was no need f or  

t he c i r cui t  cour t  t o addr ess t hat  st at ut e.   The cour t  of  appeal s  

af f i r med t he ci r cui t  cour t ' s  hol di ng t hat  none of  t hose st at ut es 

coul d pr ovi de t he basi s f or  c i v i l  l i abi l i t y  agai nst  t he Ni esens,  

and t he Ni chol s di d not  seek r ev i ew of  t hat  r ul i ng bef or e t hi s  

cour t .   The cour t  of  appeal s di d,  however ,  al l ow t he Ni chol s t o 

pr oceed wi t h t hei r  common- l aw negl i gence cl ai m agai nst  t he 

Ni esens.  

I I  

¶8 We begi n wi t h a di scussi on of  t he st andar d of  r evi ew.   

Thi s case i s bef or e us i n t he cont ext  of  a mot i on t o di smi ss.   A 

mot i on t o di smi ss t est s t he l egal  suf f i c i ency of  t he pl ai nt i f f ' s  

compl ai nt .   Doe v.  Ar chdi ocese of  Mi l waukee,  211 Wi s.  2d 312,  

331,  565 N. W. 2d 94 ( 1997) .   When r evi ewi ng such a mot i on,  we 

                                                 
4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.   We not e t hat ,  
whi l e t he Wi sconsi n Academy of  Tr i al  Lawyer s,  i n an ami cus 
br i ef ,  i nt r oduced ar gument s based on Wi s.  St at .  § 125. 07( 1) ( a) 4,  
t he Ni chol s di d not  pl ead a v i ol at i on of  t hi s subsect i on i n any 
of  t he t hr ee ver si ons of  t hei r  compl ai nt .   Accor di ngl y,  such 
ar gument s ar e not  pr oper l y bef or e t hi s cour t ,  and we wi l l  not  
addr ess t hem.  
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accept  t he al l eged f act s and t he r easonabl e i nf er ences as t r ue,  

but  we dr aw al l  l egal  concl usi ons i ndependent l y.   Wal ber g v.  St .  

Fr anci s Home,  I nc. ,  2005 WI  64,  ¶6,  281 Wi s.  2d 99,  697 N. W. 2d 

36.   A compl ai nt  shoul d be l i ber al l y const r ued,  and a 

pl ai nt i f f ' s  c l ai ms shoul d be di smi ssed onl y " i f  i t  i s  ' qui t e 

c l ear '  t hat  t her e ar e no condi t i ons under  whi ch t hat  pl ai nt i f f  

coul d r ecover . "   John Doe v.  Ar chdi ocese of  Mi l waukee,  2005 WI  

123,  ¶20,  284 Wi s.  2d 307,  700 N. W. 2d 180 ( c i t at i ons omi t t ed) .   

We r evi ew t he ci r cui t  cour t ’ s deci s i on,  and t hat  of  t he cour t  of  

appeal s,  de novo,  but  we benef i t  f r om t hose deci s i ons.   I d. ,  

¶19.  

I I I  

¶9 On r evi ew,  t he Ni chol s c l ai m t hat  t he Ni esens'  conduct  

was negl i gent ,  and t hat  i t  was r easonabl y f or eseeabl e t hat  

someone dr i nki ng on t he Ni esens'  pr oper t y woul d cause an 

acci dent .   The Ni chol s ar gue t hat  t hey ar e not  seeki ng " an 

expansi on of  l i abi l i t y  as i t  r el at es t o al cohol  l aw i n 

Wi sconsi n. "   I nst ead,  t hey cont end t hat  t hey ar e " s i mpl y aski ng 

t hat  t he Ni esens'  behavi or  be anal yzed agai nst  [ Wi sconsi n' s]  

wel l - est abl i shed negl i gence st andar d. "   The Ni chol s cont end t hat  

t hi s case does not  mer i t  uni que consi der at i on because al cohol  
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was i nvol ved. 5  The Ni chol s al so c l ai m t hat  publ i c pol i cy f act or s 

do not  r equi r e t hat  t he Ni esens be gr ant ed i mmuni t y f r om t hei r  

al l eged negl i gence,  especi al l y because Wi sconsi n' s publ i c pol i cy 

suppor t s bot h t he r educt i on of  dr i v i ng whi l e i nt oxi cat ed and t he 

r educt i on of  under age dr i nki ng.   The Ni chol s cont end t hat ,  i f  

t he l egi s l at ur e had want ed t o cr eat e i mmuni t y f or  conduct  l i ke 

t he Ni esens'  conduct ,  i t  woul d have done so expl i c i t l y .  

¶10 On r evi ew,  t he Ni esens ar gue t hat  knowl edge of  someone 

dr i nki ng on one' s pr emi ses does not  cr eat e a f or eseeabl e r i sk of  

har m t o ot her s,  and t hat  publ i c pol i cy i ssues pr ecl ude l i abi l i t y  

i n cases such as t hi s one.   The Ni esens ar gue t hat  t he cour t  of  

appeal s cr eat ed a new basi s of  l i abi l i t y  f or  soci al  host s i n 

Wi sconsi n.   They ar gue t hat  soci al  host s have never  been hel d 

l i abl e i n Wi sconsi n sol el y because t hey wer e awar e t hat  an 

under age per son had been consumi ng al cohol .   To al l ow t he cour t  

of  appeal s '  deci s i on t o st and woul d mean t hat  l i abi l i t y  woul d 

                                                 
5 The r el i ance by t he Ni chol s and t he Wi sconsi n Academy of  

Tr i al  Lawyer s ( now,  t he Wi sconsi n Associ at i on f or  Just i ce)  i n 
t hei r  r espect i ve br i ef s on Koback v.  Cr ook,  123 Wi s.  2d 259,  366 
N. W. 2d 857 ( 1985) ,  seems somewhat  mi spl aced gi ven t hat  t he 
hol di ng of  t hat  case was cl ar i f i ed l at er  i n 1985 by t he passage 
of  Wi s.  St at .  § 125. 035( 4) ( b) .   I n Koback,  t hi s cour t  hel d t hat  
f ur ni shi ng or  gi v i ng al cohol i c bever ages t o a mi nor  const i t ut ed 
negl i gence per  se and t hat  soci al  host s wer e l i abl e t o t hi r d 
par t i es i n pr opor t i on t o t he ext ent  t o whi ch t he pr ovi s i on of  
al cohol  l ed t o t he har m.   Koback,  123 Wi s.  2d at  266.   The 
st at ut e el i mi nat ed t he hol di ng of  Koback t hat  such act i ons wer e 
negl i gence per  se.   Sect i on 125. 035( 4) ( b)  st at ed t hat  pr ovi der s 
of  al cohol  t o mi nor s wer e l i abl e onl y " i f  t he pr ovi der  knew or  
shoul d have known t hat  t he under age per son was under  t he l egal  
dr i nki ng age"  and i f  t he pr ovi s i on of  such al cohol  was " a 
subst ant i al  f act or  i n causi ng i nj ur y t o a 3r d par t y. "   Wi s.  St at .  
§ 125. 035( 4) ( b) .  
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appl y t o any soci al  host s who knew of  under age dr i nki ng,  

r egar dl ess of  wher e t he al cohol  was possessed or  consumed,  whi ch 

woul d l ead t o l i abi l i t y  wi t h no sensi bl e st oppi ng poi nt .   The 

Ni esens ar gue t hat  t hey had l i mi t ed i nvol vement  wi t h t he par t y 

out si de of  t hei r  al l eged knowl edge of  under age dr i nki ng at  t he 

par t y,  and,  as a r esul t ,  t hey shoul d not  be hel d l i abl e.   To 

hol d soci al  host s l i abl e i n such ci r cumst ances woul d pl ace an 

unr easonabl e bur den on soci al  host s.   The Ni esens ar gue t hat  a 

r easonabl e per son woul d not  f or esee t hat  knowl edge of  some 

uni dent i f i ed under age per son dr i nki ng woul d cr eat e an 

unr easonabl e r i sk t o ot her s.   Rat her ,  a r easonabl e per son woul d 

concl ude t hat  any such r i sk was cr eat ed by t he pr ovi der  of  t he 

al cohol  and t he under age dr i nker .   The Ni esens cont end t hat ,  

because t hey pl ayed no r ol e i n pr ocur i ng or  f ur ni shi ng t he 

al cohol ,  a negl i gence anal ysi s shoul d not  be appl i ed t o t hei r  

act i ons i n t hi s mat t er .   Fi nal l y,  t he Ni esens ar gue t hat  t he 

l egi s l at ur e,  not  t he j udi c i ar y,  i s  t he br anch of  Wi sconsi n' s  

gover nment  t hat  shoul d i mpose any new l i abi l i t y  on soci al  host s 

who do not  pr ovi de al cohol i c bever ages t o under age guest s.  

¶11 Whet her  t he Ni chol s '  compl ai nt  st at es a c l ai m f or  

common- l aw negl i gence depends on whet her  t hey suf f i c i ent l y pl ed 

f act s,  whi ch i f  pr oven t r ue,  woul d est abl i sh al l  f our  r equi r ed 

el ement s of  an act i onabl e negl i gence cl ai m.   Hoi da,  I nc.  v.  M & 

I  Mi dst at e Bank,  2006 WI  69,  ¶23,  291 Wi s.  2d 283,  717 N. W. 2d 

17.   Fi r st ,  t he pl ai nt i f f  must  est abl i sh " ' t he exi st ence of  a 

dut y of  car e on t he par t  of  t he def endant  .  .  .  . ' "   I d.  

( c i t at i on omi t t ed) .   Second,  t he pl ai nt i f f  must  est abl i sh t hat  
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t he def endant  br eached t hat  dut y of  car e.   I d.   Thi r d,  t he 

pl ai nt i f f  must  est abl i sh " ' a causal  connect i on bet ween t he 

def endant ' s br each of  t he dut y of  car e and t he pl ai nt i f f ’ s 

i nj ur y .  .  .  . ' "   I d.   Four t h,  t he pl ai nt i f f  must  est abl i sh t hat  

he or  she suf f er ed an act ual  l oss or  damage t hat  r esul t ed f r om 

t he br each.   I d.   

¶12 However ,  i n Wi sconsi n,  t he el ement s of  dut y and br each 

ar e usual l y pr esent ed t o t he t r i er  of  f act  i n a quest i on aski ng 

whet her  t he def endant  was negl i gent ,  and t hen t he el ement s of  

causat i on and damages ar e addr essed.   See Wi s JI ——Ci vi l  1005 

( 2006) .   Even i f  a pl ai nt i f f  adequat el y est abl i shes al l  f our  

el ement s of  a common- l aw negl i gence cl ai m,  Wi sconsi n cour t s have 

" r eser ved t he r i ght  t o deny t he exi st ence of  a negl i gence cl ai m 

based on publ i c pol i cy r easons .  .  .  . "   Hoi da,  I nc. ,  291 Wi s.  

2d 283,  ¶24.   Thi s cour t  i s  r est r i ct ed " t o appl y i ng t he pol i cy  

t he l egi s l at ur e has chosen t o enact ,  and [ we]  may not  i mpose 

[ our ]  own pol i cy  choi ces. "   Fandr ey v.  Am.  Fami l y Mut .  I ns.  Co. ,  

2004 WI  62,  ¶16,  272 Wi s.  2d 46,  680 N. W. 2d 345 ( c i t at i on 

omi t t ed) .   As a r esul t ,  " even i f  al l  t he el ement s f or  a c l ai m of  

negl i gence ar e pr oved,  or  l i abi l i t y  f or  negl i gent  conduct  i s  

assumed by t he cour t ,  t he cour t  nonet hel ess may pr ecl ude 

l i abi l i t y  based on publ i c pol i cy  f act or s. "   Smaxwel l  v.  Bayar d,  

2004 WI  101,  ¶39,  274 Wi s.  2d 278,  682 N. W. 2d 923 ( c i t at i on 

omi t t ed) .   Thi s  i s so because " ' negl i gence and l i abi l i t y  ar e 

di st i nct  concept s. ' "   Hoi da,  I nc. ,  291 Wi s.  2d 283,  ¶25 

( c i t at i on omi t t ed) .  
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¶13 The f i r st  el ement  of  a common- l aw negl i gence cl ai m 

r equi r es t he pl ai nt i f f  t o est abl i sh " ' t he exi st ence of  a dut y of  

car e on t he par t  of  t he def endant  .  .  .  . ' "   I d. ,  ¶23 ( c i t at i on 

omi t t ed) .   The cour t  of  appeal s not ed t hat  f or eseeabi l i t y  of  

har m i s an el ement  of  t he dut y of  car e and not  of  causat i on.   

But zow v.  Wausau Mem' l  Hosp. ,  51 Wi s.  2d 281,  286- 87,  187 N. W. 2d 

349 ( 1971) .   As t hi s cour t  has st at ed,  " The t est  of  negl i gence 

i s whet her  t he conduct  f or eseeabl y cr eat es an unr easonabl e r i sk 

t o ot her s. "   Mor gan v.  Pa.  Gen.  I ns.  Co. ,  87 Wi s.  2d 723,  732,  

275 N. W. 2d 660 ( 1979)  ( c i t at i ons omi t t ed) .   As a r esul t ,  t he 

cour t  of  appeal s hel d t hat  t he appr opr i at e st andar d t o appl y t o 

t he pr esent  case was t hat  " t he Ni esens owed t he Ni chol s a dut y  

' t o r ef r ai n f r om any act  whi ch [ woul d]  cause f or eseeabl e har m'  

t o anyone. "   Ni chol s v.  Pr ogr essi ve N.  I ns.  Co. ,  No.  2006AP364,  

unpubl i shed sl i p op. ,  ¶15 ( Wi s.  Ct .  App.  Jan.  25,  2007) .   To 

al l ege appr opr i at el y a dut y of  car e,  t he Ni chol s '  compl ai nt  was 

r equi r ed t o " ' s t at e gener al  f act s set t i ng f or t h t hat  t he 

[ def endant ]  had knowl edge or  shoul d have had knowl edge of  a 

pot ent i al  and unr easonabl e r i sk .  .  .  . ' "   Ar chdi ocese of  

Mi l waukee,  284 Wi s.  2d 307,  ¶36 ( c i t at i on omi t t ed) .  

¶14 The cour t  of  appeal s hel d t hat  t he Ni chol s had met  

t hi s st andar d because t hey had " al l eged t hat  t he Ni esens 

knowi ngl y per mi t t ed under age per sons t o dr i nk al cohol  on t hei r  

pr oper t y pr i or  t o t he acci dent  bet ween Car r  and t he Ni chol s. "   

Ni chol s,  No.  2006AP364,  unpubl i shed sl i p op. ,  ¶18.   That  cour t  

t hen st at ed t hat  a " r easonabl e i nf er ence"  f r om t hat  al l egat i on 

was t hat  t he Ni esens " knew some of  t hose under age st udent s woul d 
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dr i ve away f r om t hei r  pr oper t y af t er  consumi ng al cohol . "   I d.   

The cour t  of  appeal s t hen assumed t hat  t he Ni esens must  have 

known t hat  some of  t hese under aged i ndi v i dual s woul d dr i nk t o 

t he poi nt  of  i nt oxi cat i on,  even t hough t hat  al l egat i on i s not  i n 

t he Ni chol s '  compl ai nt .   I d.   

¶15 The cour t  of  appeal s f r amed t he i ssue f or  t he f i r st  

el ement  of  t he t est  f or  common- l aw negl i gence as " whet her  t he 

Ni esens owed a dut y t o r ef r ai n f r om knowi ngl y per mi t t i ng mi nor s 

t o consume al cohol  on t hei r  pr oper t y,  t hus enabl i ng t hem,  

i ncl udi ng Car r ,  t o dr i ve away f r om t hei r  pr oper t y whi l e 

i nt oxi cat ed. "   I d.   As a r esul t ,  t he cour t  hel d t hat  t he f i r st  

f act or  had been met  because " i t  was r easonabl y f or eseeabl e t hat  

per mi t t i ng under age hi gh school  st udent s t o i l l egal l y dr i nk 

al cohol  on t he Ni esens’  pr oper t y woul d r esul t  i n har m t o some 

per son or  somet hi ng, "  and because t he Ni chol s  had adequat el y  

" al l eged t he Ni esens had a dut y t o r ef r ai n f r om knowi ngl y 

per mi t t i ng under age hi gh school  st udent s f r om engagi ng i n 

i l l egal  al cohol  consumpt i on on t hei r  pr oper t y. "   I d. ,  ¶23.  

¶16 Rel yi ng on i t s anal ysi s of  t he f i r st  f act or ,  t he cour t  

of  appeal s al so det er mi ned t hat  t he Ni chol s had appr opr i at el y 

al l eged t he second f act or  of  an act i onabl e common- l aw negl i gence 

cl ai m,  whi ch i s  t hat  t he Ni esens had br eached a dut y of  car e 

t hat  t hey owed t o t he Ni chol s.   I d. ,  ¶24.   The cour t  st at ed,  

" Because t he Ni chol s '  compl ai nt  al l eges t he Ni esens knowi ngl y 

per mi t t ed and f ai l ed t o super vi se under age al cohol  consumpt i on 

on t hei r  pr oper t y,  i t  al l eges ' a br each of  t hei r  dut y t o 

exer ci se or di nar y car e. ' "   I d.   The cour t  of  appeal s al so hel d 
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t hat  t he Ni chol s '  compl ai nt  had al l eged " ' a causal  connect i on 

bet ween t he def endant ' s br each of  t he dut y of  car e and t he 

pl ai nt i f f ' s  i nj ur y .  .  .  . ' "   I d.  ( c i t at i on omi t t ed) .  

¶17 The cour t  al so hel d t hat  t he Ni chol s had est abl i shed 

t he t hi r d f act or  of  a common- l aw negl i gence cl ai m by showi ng " ' a 

causal  connect i on bet ween t he def endant ' s br each of  t he dut y of  

car e and t he pl ai nt i f f ' s  i nj ur y .  .  .  . ' "   Hoi da,  I nc. ,  291 Wi s.  

2d 283,  ¶23 ( c i t at i ons omi t t ed) .   That  cour t  st at ed,  " The 

Ni chol s have suf f i c i ent l y al l eged t hat  t he Ni esens'  per mi t t i ng 

under age al cohol  consumpt i on on t hei r  pr oper t y was a subst ant i al  

f act or  i n causi ng t he aut omobi l e acci dent  t hat  r esul t ed i n t hei r  

i nj ur i es. "   Ni chol s,  No.  2006AP364,  unpubl i shed sl i p op. ,  ¶25.  

¶18 The cour t  of  appeal s f ur t her  hel d t hat  t he Ni chol s had 

appr opr i at el y al l eged t he f our t h f act or  of  a common- l aw 

negl i gence cl ai m,  t hat  t hey had suf f er ed an act ual  l oss or  

damage t hat  r esul t ed f r om t he Ni esens'  br each.   Hoi da,  I nc. ,  291 

Wi s.  2d 283,  ¶23.   That  cour t  was sat i sf i ed t hat  t he Ni chol s had 

al l eged an act ual  l oss or  damage t hat  r esul t ed f r om t he Ni esens'  

br each " by c l ai mi ng t hey wer e i nj ur ed i n t he aut omobi l e acci dent  

wi t h Car r . "   Ni chol s,  No.  2006AP364,  unpubl i shed sl i p op. ,  ¶25.   

As a r esul t ,  t he cour t  of  appeal s deci ded t hat  t he Ni chol s had 

est abl i shed al l  f our  r equi r ed el ement s of  a common- l aw 

negl i gence cl ai m,  and i t  t hen t ur ned t o an anal ysi s of  publ i c 

pol i cy f act or s,  whi ch t he cour t  f ound di d not  bar  t he Ni chol s '  

common- l aw negl i gence cl ai m.   I d. ,  ¶¶25,  33.  

¶19 For  pur poses of  our  publ i c pol i cy anal ysi s,  we wi l l  

assume,  wi t hout  deci di ng,  t hat  t he cour t  of  appeal s was cor r ect  
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i n hol di ng t hat  t he Ni chol s had st at ed a common- l aw negl i gence 

cl ai m.   As we not ed pr evi ousl y,  even i f  a pl ai nt i f f  adequat el y 

est abl i shes al l  f our  el ement s of  a common- l aw negl i gence cl ai m,  

Wi sconsi n cour t s have " r eser ved t he r i ght  t o deny t he exi st ence 

of  a negl i gence cl ai m based on publ i c pol i cy r easons .  .  .  . "   

Hoi da,  I nc. ,  291 Wi s.  2d 283,  ¶24.   As a r esul t ,  " even i f  al l  

t he el ement s f or  a c l ai m of  negl i gence ar e pr oved,  or  l i abi l i t y  

f or  negl i gent  conduct  i s assumed by t he cour t ,  t he cour t  

nonet hel ess may pr ecl ude l i abi l i t y  based on publ i c pol i cy 

f act or s. "   Smaxwel l ,  274 Wi s.  2d 278,  ¶39.   Thi s i s so because 

" ' negl i gence and l i abi l i t y  ar e di st i nct  concept s. ' "   Hoi da,  

I nc. ,  291 Wi s.  2d 283,  ¶25 ( c i t at i on omi t t ed) .  

¶20 I n t ur ni ng t o our  anal ysi s of  t he publ i c pol i cy 

f act or s t hat  bear  on t he Ni chol s '  common- l aw negl i gence cl ai m 

agai nst  t he Ni esens,  i t  i s  i nst r uct i ve t o not e what  i s not  

al l eged by t he Ni chol s.   The Ni chol s do not  al l ege t hat  t he 

Ni esens pr ovi ded al cohol  t o Car r ,  t hat  t he Ni esens wer e awar e 

t hat  Car r  ( speci f i cal l y)  was consumi ng al cohol i c  bever ages,  t hat  

t he Ni esens knew or  shoul d have known t hat  Car r  was i nt oxi cat ed,  

or  t hat  t he Ni esens knew or  shoul d have known t hat  Car r  was not  

abl e t o dr i ve her  mot or  vehi cl e saf el y at  t he t i me of  t he 

acci dent .   We not e t hat  t her e al so i s no al l egat i on by t he 

Ni chol s t hat  t he Ni esens ai ded,  agr eed t o assi st ,  or  at t empt ed 

t o ai d Car r  or  any ot her  per son i n t he pr ocur ement  or  

consumpt i on of  al cohol  on pr emi ses under  t hei r  cont r ol .   Ther e 

al so ar e no al l egat i ons t hat  t he Ni esens knew i n advance t hat  

any under age i ndi v i dual s woul d be dr i nki ng.  



No.  2006AP364 

 

14 
 

¶21 Whet her  " publ i c pol i cy consi der at i ons pr ecl ude 

l i abi l i t y  i s  a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

wi t hout  def er ence t o any ot her  cour t . "   Gr i t zner  v.  Mi chael  R. ,  

2000 WI  68,  ¶27,  235 Wi s.  2d 781,  611 N. W. 2d 906 ( c i t at i on 

omi t t ed) .   Thi s  anal ysi s may be per f or med wi t hout  " a f ul l  

f act ual  r esol ut i on of  t he cause of  act i on by t r i al . "   St ephenson 

v.  Uni ver sal  Met r i cs,  I nc. ,  2002 WI  30,  ¶42,  251 Wi s.  2d 171,  

641 N. W. 2d 158 ( c i t at i ons omi t t ed) .   I f  one or  mor e of  t he 

publ i c pol i cy " f act or s so di ct at es,  t he cour t  may r ef use t o 

i mpose l i abi l i t y  i n a case. "   I d. ,  ¶43.  

¶22 The f i r st  publ i c pol i cy f act or  upon whi ch r ecover y 

agai nst  a negl i gent  t or t f easor  may be deni ed i s when " t he i nj ur y 

i s t oo r emot e f r om t he negl i gence .  .  .  . "   St ephenson,  251 Wi s.  

2d 171,  ¶43 ( c i t at i ons omi t t ed) .   Her e,  i t  i s  ar gued t hat  t he 

Ni esens'  gener al i zed knowl edge t hat  an under age per son was 

dr i nki ng on t hei r  pr oper t y was t oo r emot e f r om t he aut omobi l e 

acci dent  t hat  was caused by Car r ,  who pr ocur ed her  al cohol  f r om 

Shumat e bef or e Car r  ar r i ved at  t he Ni esens'  pr oper t y.   Shumat e 

was never  at  t he Ni esens'  pr oper t y,  and t her e i s no al l egat i on 

t hat  t he Ni esens knew of  Car r ' s condi t i on.   The Ni esens and 

t hei r  i nsur er  c l ai m t hat  i t  i s  r easonabl e t o assume t hat  Car r ,  

who al r eady had i l l egal l y obt ai ned her  al cohol  el sewher e,  woul d 

have consumed t he al cohol  wi t h or  wi t hout  t he par t y on t he 

Ni esens'  pr oper t y.   I n r esponse,  t he Ni chol s asser t  t hat  t hei r  

i nj ur i es wer e di r ect l y connect ed t o Car r ' s i nt ox i cat i on and t hat  

Car r  was dr i v i ng away f r om t he Ni esens'  pr oper t y when t he 

acci dent  occur r ed.  
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¶23 The second publ i c pol i cy f act or  upon whi ch r ecover y 

agai nst  a negl i gent  t or t f easor  may be deni ed i s when " t he i nj ur y 

i s t oo whol l y out  of  pr opor t i on t o t he t or t f easor ' s cul pabi l i t y  

.  .  .  . "   I d.   Her e,  t he Ni esens and t hei r  i nsur er  ar gue t hat  

t he i nj ur y was whol l y out  of  pr opor t i on t o t he Ni esens'  

cul pabi l i t y .   The Ni chol s made no al l egat i on t hat  under age 

i ndi v i dual s gat her ed at  t he Ni esens'  pr oper t y because t hey knew 

t hat  t he Ni esens woul d l et  t hem consume al cohol  t hat  was 

obt ai ned el sewher e.   Li abi l i t y  based on t he Ni chol s '  t heor y 

woul d be l i abi l i t y  based sol el y on knowl edge t hat  someone was 

dr i nki ng,  whi ch i s a gener al i t y and an i nf er ence r at her  t han 

knowl edge of  speci f i c  f act s about  a speci f i c  guest .   As a 

r esul t ,  t hey c l ai m t hat  t he i nj ur y i n t hi s case i s whol l y out  of  

pr opor t i on t o a soci al  host ' s l i abi l i t y  f or  t he l at er  dr i v i ng by 

an uni dent i f i ed guest  who pr ocur ed her  al cohol  f r om someone who 

was not  at  t he par t y.   I n r esponse,  t he Ni chol s ar gue t hat  t he 

Ni esens shoul d have f or eseen t hat  an aut omobi l e acci dent  woul d 

occur  when an i nt oxi cat ed t eenager  dr ove away f r om t hei r  

pr oper t y.  

¶24 The t hi r d publ i c pol i cy f act or  upon whi ch r ecover y 

agai nst  a negl i gent  t or t f easor  may be deni ed i s when " i n 

r et r ospect  i t  appear s t oo hi ghl y ext r aor di nar y t hat  t he 

negl i gence shoul d have br ought  about  t he har m .  .  .  . "   I d.   

Her e,  t he Ni esens and t hei r  i nsur er  ar gue t hat ,  i n r et r ospect ,  

i t  was t oo hi ghl y ext r aor di nar y t hat  t he negl i gence woul d have 

br ought  about  t he har m i n quest i on.   The Ni chol s di d not  al l ege 

t hat  t he Ni esens knew t hat  Car r  was unf i t  t o dr i ve.   I n 
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r et r ospect ,  t hey c l ai m t hat  i t  was hi ghl y ext r aor di nar y t hat  t he 

Ni esens'  gener al i zed knowl edge t hat  someone,  at  some poi nt ,  had 

been dr i nki ng on t he pr oper t y t hat  t hey cont r ol l ed shoul d have 

br ought  about  t he acci dent  by Car r ,  as a r esul t  of  t he al cohol  

pr ocur ed f r om Shumat e.   I n r esponse,  t he Ni chol s al l ege t hat  t he 

i nj ur i es t hey suf f er ed wer e exact l y t he t ypes of  i nj ur i es t hat  

shoul d be expect ed when an under age,  i nt oxi cat ed per son oper at es 

a mot or  vehi c l e.  

¶25 The f our t h publ i c pol i cy f act or  upon whi ch r ecover y 

agai nst  a negl i gent  t or t f easor  may be deni ed i s when " al l owi ng 

r ecover y woul d pl ace t oo unr easonabl e a bur den upon t he 

t or t f easor  .  .  .  . "   I d.   Her e,  t he Ni esens and t hei r  i nsur er  

ar gue t hat  al l owi ng r ecover y agai nst  t he Ni esens i n t hi s case 

woul d pl ace upon t hem an unr easonabl e bur den.   The Ni chol s di d 

not  al l ege t hat  t he Ni esens al l owed under age dr i nki ng,  onl y t hat  

t hey knew about  under age dr i nki ng at  some poi nt  dur i ng t he 

eveni ng.   Li abi l i t y  f or  a soci al  host  who di d not  speci f i cal l y 

know of  t he par t i cul ar  per son dr i nki ng and who di d not  pr ovi de 

t he al cohol  pl aces t oo unr easonabl e of  a bur den on t hat  soci al  

host .   Fur t her mor e,  such a r equi r ement  woul d f or ce soci al  host s 

t o do such t hi ngs as check i dent i f i cat i on car ds,  scr een al l  

guest s f or  al cohol  consumpt i on,  and f i gur e out  who i s dr i v i ng 

and t hen whet her  or  not  t hose dr i ver s ar e f i t  t o dr i ve.   As 

her e,  soci al  host s cannot  be expect ed t o cont r ol  t he consumpt i on 

of  al cohol  bef or e or  af t er  peopl e ar e on t he pr oper t y t hat  t hey 

cont r ol .   The Ni esens and t hei r  i nsur er  c l ai m t hat  t he cour t  of  

appeal s '  deci s i on pl aces t oo unr easonabl e a bur den on soci al  
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host s,  i n t hat  t he onl y way f or  soci al  host s t o avoi d l i abi l i t y 

woul d be never  t o al l ow a gat her i ng on pr oper t y under  t hei r  

cont r ol  t hat  i ncl udes i ndi v i dual s under  t he age of  21.   I n 

r esponse,  t he Ni chol s ar gue t hat  hol di ng adul t s account abl e f or  

i nj ur i es t hat  r esul t  f r om al l owi ng under age dr i nki ng t o occur  on 

t hei r  pr oper t y wi l l  di scour age such adul t s f r om al l owi ng such 

behavi or .  

¶26 The f i f t h publ i c pol i cy f act or  upon whi ch r ecover y 

agai nst  a negl i gent  t or t f easor  may be deni ed i s when " al l owi ng 

r ecover y woul d be t oo l i kel y t o open t he way t o f r audul ent  

c l ai ms .  .  .  . "   I d.   Her e,  t he Ni esens and t hei r  i nsur er ,  

BRMI C,  ar gue t hat  t her e i s a l i kel i hood f or  f r audul ent  c l ai ms,  

as under age dr i nker s mi ght  t est i f y t hat  t hey had,  at  some t i me,  

been at  a per son' s pr oper t y t o t r i gger  t hat  per son' s l i abi l i t y .   

Regar dl ess of  when,  how much,  or  wher e t he under age guest  had 

been dr i nki ng or  r egar dl ess of  t he sour ce of  t he al cohol ,  t hey 

c l ai m t hat  a soc i al  host  wi l l  be sued when under age dr i nker s and 

t hei r  al cohol - pr ovi der s at t empt  t o shi f t  at  l east  par t  of  t hei r  

r esponsi bi l i t y  t o t he soci al  host .   I n r esponse,  t he Ni chol s 

asser t  t hat  such cases ar e not  suscept i bl e t o f r aud,  because 

t her e usual l y wi l l  be sever al  wi t nesses t o t est i f y as t o what  

occur r ed.  

¶27 The si xt h,  and her e per haps t he most  s i gni f i cant ,  

publ i c pol i cy f act or  upon whi ch r ecover y agai nst  a negl i gent  

t or t f easor  may be deni ed i s when " al l owi ng r ecover y woul d have 

no sensi bl e or  j ust  st oppi ng poi nt  .  .  .  . "   I d.   We concl ude 

t hat  t hi s s i xt h f act or  i s appl i cabl e t o pr ec l ude l i abi l i t y  
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agai nst  t he Ni esens.   I n St ephenson,  t hi s cour t  r ef used on 

publ i c pol i cy gr ounds t o per mi t  a r ecover y agai nst  a def endant  

who di d not  car r y t hr ough on hi s  pr omi se t o dr i ve an i nt oxi cat ed 

co- wor ker  home.   That  co- wor ker  l at er  caused t he deat h of  

anot her  per son i n an aut omobi l e acci dent .   I d. ,  ¶¶41- 51.   The 

def endant  had made t he pr omi se so t hat  t he bar t ender  woul d 

cont i nue t o ser ve al cohol  t o hi s i nt oxi cat ed co- wor ker .   I d. ,  

¶2.   Whi l e we concl uded t hat  t he def endant  had br eached a dut y  

t hat  he owed t o t he pl ai nt i f f  by not  f ol l owi ng t hr ough on hi s 

pr omi se t o dr i ve hi s i nt oxi cat ed co- wor ker  home,  we hel d t hat  

t he pl ai nt i f f ' s  c l ai m shoul d have been di smi ssed.   I d. ,  ¶50.   We 

di d so because " t he possi bi l i t i es f or  expandi ng l i abi l i t y  woul d 

s i mpl y have t oo much pot ent i al  t o gr ow out  of  cont r ol , "  and al so 

woul d " t hr eat en t o r un count er  t o t he l egi s l at i ve enact ment s 

r egar di ng i mmuni t y. "   I d.  

¶28 Her e,  t he Ni esens and t hei r  i nsur er  ar gue t hat  t her e 

woul d be no sensi bl e or  j ust  st oppi ng poi nt  i f  t he cour t  of  

appeal s '  deci s i on st ands.   They cl ai m t hat  t he deci s i on of  t he 

cour t  of  appeal s woul d put  t or t  l aw on t he pat h of  st r i ct  

l i abi l i t y  f or  anyone who owns pr oper t y i n Wi sconsi n,  and who 

knows even scant  det ai l s of  an under age per son consumi ng al cohol  

on t he pr oper t y under  hi s or  her  cont r ol .   They ar gue t hat  t he 

next  st ep,  beyond such a pr oposed expansi on i n common- l aw 

negl i gence l i abi l i t y ,  may be t o i ncl ude i n t he f r amewor k of  

l i abi l i t y  not  j ust  soci al  host s but  anyone who knows t hat  an 

under age per son was dr i nki ng on pr oper t y t hat  i s  not  even under  

t hei r  cont r ol ,  or  t o i ncl ude anyone,  not  j ust  pr oper t y owner s,  
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who knows t hat  any under age i ndi v i dual  has had t oo much t o 

dr i nk.   We ar e not  per suaded by t he Ni chol s '  ar gument  t hat  t he 

f act s of  t hi s case woul d l i mi t  t he dr amat i c expansi on of  

l i abi l i t y  t hat  t he Ni chol s seek.  

¶29 We not e t hat  t her e i s no al l egat i on by t he Ni chol s 

her e t hat  t he Ni esens knew Car r  was i nt oxi cat ed,  i mpai r ed,  or  

unabl e t o saf el y  dr i ve a vehi c l e.   The Ni esens ar gue t hat  t hey 

coul d not  have f or eseen t hat  peopl e comi ng ont o t hei r  pr oper t y,  

who al r eady had br oken t he l aw bef or e t hey ar r i ved,  woul d br eak 

t he l aw agai n af t er  l eavi ng.   The Ni esens coul d not  r easonabl y 

have f or eseen t hat  an under age guest  who t hey wer e not  

speci f i cal l y awar e was i nt oxi cat ed,  and who ar r i ved at  t he 

pr emi ses under  t hei r  cont r ol  wi t h al cohol  pur chased el sewher e,  

woul d cause f or eseeabl e har m t o ot her s.  

¶30 We agr ee wi t h t he Ni esens and BRMI C t hat  al l owi ng 

r ecover y her e woul d have no sensi bl e or  j ust  st oppi ng poi nt .   As  

t hi s cour t  not ed i n St ephenson,  al l owi ng l i abi l i t y  under  such 

ci r cumst ances woul d pr ovi de t oo much pot ent i al  f or  t he out  of  

cont r ol  gr owt h of  l i abi l i t y ,  whi ch woul d " r un count er  t o t he 

l egi s l at i ve enact ment s r egar di ng i mmuni t y. "   I d. ,  ¶50 ( f oot not e 

omi t t ed) .   Li abi l i t y  f or  i nj ur i es t hat  ar e caused by an 

under age,  i nt oxi cat ed i ndi v i dual  has al ways been pr emi sed upon 

t he af f i r mat i ve act s of  a def endant ,  such as pr ocur i ng,  

f ur ni shi ng,  or  di spensi ng al cohol  f or  t hat  under age i ndi v i dual .   

Li abi l i t y  has never  been pr emi sed on t he conduct  t hat  t he 

Ni chol s al l eged.   See,  e. g. ,  i d. ;  Smi t h v.  Kappel l ,  147 Wi s.  2d 

380,  433 N. W. 2d 588 ( Ct .  App.  1988) .  
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¶31 I f  t he Ni chol s '  c l ai m wer e al l owed t o pr oceed,  t he 

expansi on of  l i abi l i t y  mi ght  al so i ncl ude l i abi l i t y  f or  par ent s 

who al l egedl y shoul d have known t hat  dr i nki ng woul d occur  on 

t hei r  pr oper t y whi l e t hey wer e absent ,  based on t he pr ocl i v i t i es 

of  t eenager s i n a gi ven ar ea t o consume al cohol .   I mposi ng such 

l i abi l i t y  woul d be onl y a shor t  st ep away f r om i mposi ng st r i ct  

l i abi l i t y  upon pr oper t y owner s f or  any under age dr i nki ng t hat  

occur s on pr oper t y under  t hei r  cont r ol .   As Judge Davi d G.  

Dei ni nger  st at ed i n hi s di ssent  i n t he cour t  of  appeal s,  " i f  

l i abi l i t y  i s  per mi t t ed t o ext end t o par ent s and pr oper t y owner s 

who f ai l  t o ' super vi se and moni t or  t he act i vi t i es on t hei r  

pr oper t y, ' "  as t he Ni chol s cont end of  t he Ni esens,  " t hen par ent s 

or  ot her  owner s of  pr oper t y occupi ed by s i xt een-  t o t went y- year -

ol ds"  woul d " be wel l - advi sed t o never  l eave home,  or  i f  t hey 

must ,  t o ensur e t hat  al l  under age per sons go el sewher e as wel l .   

I  concl ude t he pot ent i al  bur dens i mposed by per mi t t i ng a 

r ecover y on t he f act s al l eged i n t hi s case ar e,  as i n 

St ephenson,  unr easonabl e and unr eal i st i c. "   Ni chol s,  No.  

2006AP364,  unpubl i shed sl i p op. ,  ¶44.   As a r esul t ,  even 

assumi ng t hat  t he Ni chol s had pl ed a v i abl e c l ai m f or  common- l aw 

negl i gence agai nst  t he Ni esens usi ng t he f our - f act or  t est ,  we 

ar e sat i sf i ed t hat  t he Ni chol s '  c l ai m shoul d be bar r ed on publ i c 

pol i cy consi der at i ons,  s i nce al l owi ng r ecover y her e woul d have 

no sensi bl e or  j ust  st oppi ng poi nt .  

¶32 We ar e sat i sf i ed t hat  whet her  t o expand common- l aw 

negl i gence t o cover  s i t uat i ons l i ke t he one al l eged her e i s mor e 

appr opr i at el y a deci s i on f or  t he l egi s l at ur e r at her  t han f or  
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t hi s cour t .   I f  t her e i s t o be such an expansi on of  common- l aw 

negl i gence t o cover  f act s such as t hose pr esent ed her e,  t hat  

deci s i on,  whi ch i nvol ves pol i cy choi ces,  shoul d be made by t he 

l egi s l at ur e.   We encour age t he l egi s l at ur e t o addr ess t he 

quest i on of  whet her  t o hol d soci al  host s account abl e f or  t he 

t ypes of  act i ons al l eged i n t hi s case.  

¶33 We ar e awar e t hat  no pr i or  Wi sconsi n case has hel d a 

soci al  host  l i abl e f or  t he r esul t s of  a guest ' s i nt oxi cat i on 

when t hat  soci al  host  di d not  pr ovi de t he al cohol .   Fur t her mor e,  

Wi s.  St at .  § 125. 035 abr ogat es i mmuni t y onl y f or  vendor s and 

soci al  host s who suppl y al cohol  t o under age dr i nker s.   Not hi ng 

i n t he Wi sconsi n st at ut es r ender s t he Ni esens'  conduct  unl awf ul .   

Li abi l i t y  has never  been appl i ed t o conduct  l i ke t hat  of  t he 

Ni esens,  and l i abi l i t y  has r equi r ed act i ve,  di r ect ,  and 

af f i r mat i ve act s,  such as t he pr ovi s i on of  al cohol .   See,  e. g. ,  

St ephenson,  251 Wi s.  2d 171,  ¶¶41- 51.   Nei t her  t he l egi s l at ur e 

nor  t hi s cour t  has expanded l i abi l i t y  t o soci al  host s who have 

not  pr ovi ded al cohol  t o mi nor s.   The l egi s l at ur e i s t he 

appr opr i at e gover nment al  br anch t o expand l i abi l i t y  i f  i t  

desi r es t o do so.   As a r esul t ,  f or  t he r easons st at ed her ei n,  

we r ever se t he cour t  of  appeal s,  and hol d t hat  such an expansi on 

of  l i abi l i t y  shoul d come f r om t he l egi s l at ur e,  i f  i t  i s  t o occur  

at  al l .   We concl ude t hat  a c l ai m f or  common- l aw negl i gence 

cannot  be mai nt ai ned agai nst  soci al  host s who al l egedl y wer e 

awar e t hat  mi nor s on t hei r  pr oper t y wer e consumi ng al cohol ,  but  

who di d not  pr ovi de t he al cohol ,  when an under age guest  l at er  

was i nvol ved i n an al cohol - r el at ed car  acci dent .  
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I V 

¶34 As a f i nal  poi nt ,  we not e t hat  t he cour t  of  appeal s '  

deci s i on coul d be r ead as,  at  l east ,  i mpl i c i t l y  suggest i ng t hat  

Hoi da had over t ur ned or  backed away f r om cases such as Gr i t zner ,  

235 Wi s.  2d 781,  ¶1,  and Rockwei t  v.  Senecal ,  197 Wi s.  2d 409,  

541 N. W. 2d 742 ( 1995) .   Hoi da was not  i nt ended t o over t ur n pr i or  

case l aw,  but  t o r esol ve t he case pr esent ed.   See al so 

Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  277 Wi s.  2d 

21,  690 N. W. 2d 1.  

¶35 For  exampl e,  t he maj or i t y i n t he cour t  of  appeal s 

st at ed t hat  Hoi da hel d t hat  " [ d] ut y has not  become j ust  anot her  

pol i cy f act or .   .  .  .   I n a nut shel l ,  Hoi da r et ur ned Wi sconsi n 

negl i gence l aw t o i t s pr e- Bowen[ 6]  anal ysi s .  .  .  . "   Ni chol s,  

No.  2006AP364,  unpubl i shed sl i p op. ,  ¶22.   The cour t  of  appeal s 

di d r ecogni ze t hat  Hoi da r equi r ed,  as par t  of  t he anal ysi s used 

i n a negl i gence det er mi nat i on,  t he appl i cat i on of  " publ i c pol i cy  

f act or s t o t he speci f i c  f act s pr esent ed. "   I d. ,  ¶31.  

¶36 Wher e t he maj or i t y i n t he cour t  of  appeal s may have 

caused some conf usi on i n i t s r eadi ng of  Hoi da i s t hat  i t  seemed 

t o bel i eve t hat  t hi s cour t  had somehow r et ur ned t o an emphasi s 

on dut y and f or eseeabi l i t y  as a way of  l i mi t i ng l i abi l i t y  i n a 

negl i gence case.   Whi l e t hat  has been a l egi t i mat e i nqui r y,  

l i abi l i t y  i n negl i gence cases i n Wi sconsi n mor e of t en has been 

                                                 
6 Bowen v.  Lumber mens Mut .  Cas.  Co. ,  183 Wi s.  2d 627,  517 

N. W. 2d 432 ( 1994) .  
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l i mi t ed by consi der at i on of  publ i c pol i cy f act or s,  as shown i n 

t he Rockwei t  and Gr i t zner  deci s i ons.  

¶37 I n Hoi da,  we hel d t hat  a subcont r act or  who i ncur r ed 

l osses on a const r uct i on pr oj ect ,  when t he gener al  cont r act or  

and t he pr oper t y owner  f r audul ent l y mi sappr opr i at ed about  

$650, 000 of  t he pr oj ect ' s const r uct i on l oan pr oceeds,  had not  

pr ovi ded suf f i c i ent  f act s t o cont r over t  t he def endant - l ender s '  

" pr i ma f aci e showi ng t hat  i t  di d not  br each t he dut y of  or di nar y 

car e under  t he c i r cumst ances .  .  .  . "   Hoi da,  I nc. ,  291 Wi s.  2d 

283,  ¶1.   Hoi da cl ai med t hat  t he def endant - l ender s br eached 

t hei r  dut y of  car e by f ai l i ng t o per f or m cer t ai n pr oj ect  

over si ght  t asks t hat  Hoi da cl ai med t hey wer e obl i gat ed t o 

per f or m.   Hoi da ar gued t hat  such a f ai l ur e was cont r ar y t o t he 

" ' basi c i ndust r y  st andar ds' "  of  conduct  f or  such l ender s,  such 

as ver i f y i ng t hat  " suf f i c i ent  wor k on t he pr oj ect  had been 

compl et ed t o ' j ust i f y di sbur sement  .  .  .  . ' "   I d. ,  ¶20.   Hoi da 

cl ai med t hat ,  by t he def endant - l ender s f ai l i ng t o per f or m such 

t asks,  i t  was " r easonabl y f or eseeabl e t hat  subcont r act or s and 

mat er i al men [ woul d]  be har med. "   I d.   

¶38 We di sagr eed wi t h Hoi da' s c l ai ms and hel d t hat  Hoi da' s 

negl i gence cl ai m agai nst  M&I  Mi dst at e Bank was pr ecl uded because 

t he bank di d not  br each t he dut y of  or di nar y car e under  t he 

c i r cumst ances.   We al so hel d t hat ,  " Hoi da' s negl i gence cl ai m 

[ agai nst  McDonal d Ti t l e]  woul d be pr ecl uded by j udi c i al  publ i c  

pol i cy[ , ] "  even i f  we wer e t o concl ude t hat  McDonal d Ti t l e had 

br eached i t s dut y of  or di nar y car e under  t he c i r cumst ances.   

I d. ,  ¶2.   Thi s  cour t  went  on t o hol d t hat  al l owi ng Hoi da' s 
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c l ai ms " woul d pl ace t oo unr easonabl e a bur den on McDonal d Ti t l e,  

who act ed sol el y at  t he di r ect i on of  M & I . "   I d. ,  ¶43 ( c i t at i on 

omi t t ed) .   We so hel d i n addi t i on t o hol di ng t hat  t he def endant -

l ender s di d not  owe a dut y of  car e t o Hoi da.   I d. ,  ¶¶44- 45.   As 

not ed pr evi ousl y  i n t hi s deci s i on,  a cour t  may pr ecl ude a 

negl i gence cl ai m on publ i c pol i cy gr ounds,  even i f  al l  el ement s 

of  a negl i gence cl ai m have been appr opr i at el y pl ed or  even i f  we 

assume,  as we di d on some cl ai ms i n Hoi da,  t hat  a c l ai m has been 

appr opr i at el y pl ed so t hat  t he case can t hen be deci ded on 

publ i c pol i cy gr ounds.  

¶39 I n Rockwei t ,  a young chi l d,  Ant hony Rockwei t ,  sued an 

i nvi t ed guest ,  Ann Tynan ( Tynan) ,  f or  al l eged negl i gence f or  

f ai l i ng t o ext i ngui sh hot  ember s f r om a campf i r e i n a f i r e pi t  

t hat  Ant hony Rockwei t  l at er  f el l  i nt o,  causi ng hi m sever e 

i nj ur i es.   Rockwei t ,  197 Wi s.  2d at  413.   Thi s cour t  hel d t hat ,  

" al t hough Tynan owed Ant hony a dut y of  or di nar y car e whi ch t he 

j ur y det er mi ned was br eached,  .  .  .  i mposi ng l i abi l i t y  on Tynan 

i n t hi s case woul d cont r avene publ i c pol i cy. "   I d.   I n Rockwei t ,  

we f ound t hat  al l  f our  el ement s of  a common- l aw negl i gence cl ai m 

had been est abl i shed.   I d.   We r ei t er at ed t hat  t he pr oper  

anal ysi s under  Wi sconsi n l aw of  t he dut y of  car e " ' of  any per son 

i s t he obl i gat i on of  due car e t o r ef r ai n f r om any act  whi ch wi l l  

cause f or eseeabl e har m t o ot her s even t hough t he nat ur e of  t hat  

har m and t he i dent i t y of  t he har med per son or  har med i nt er est  i s  

unknown at  t he t i me of  t he act  .  .  .  . ' "   I d.  at  419- 20.  

¶40 Rockwei t  ar gued t hat  Tynan,  bei ng one of  t he l ast  

peopl e t o go t o bed at  t he campgr ound t hat  eveni ng " had a dut y 
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t o ext i ngui sh t he f i r e because i t  was f or eseeabl e t o a 

r easonabl e per son t hat  someone coul d be hur t  i f  she di d not  do 

so. "   I d.  at  420.   Whi l e t hi s cour t  f ound t hat  Tynan owed 

Rockwei t  a dut y of  car e under  Wi sconsi n l aw,  we hel d t hat  publ i c  

pol i cy f act or s pr ecl uded l i abi l i t y  agai nst  Tynan,  even t hough 

Rockwei t  had est abl i shed al l  f our  el ement s of  a common- l aw 

negl i gence cl ai m.   I d.  at  425.  

¶41 We hel d t hat  " ' once i t  i s  det er mi ned t hat  a negl i gent  

act  has been commi t t ed and t hat  t he act  i s  a subst ant i al  f act or  

i n causi ng t he har m,  t he quest i on of  dut y i s i r r el evant  and a 

f i ndi ng of  nonl i abi l i t y  can be made onl y i n t er ms of  publ i c 

pol i cy. ' "   I d.  ( c i t at i ons omi t t ed) .   A f i ndi ng of  nonl i abi l i t y  

on t he basi s of  " publ i c pol i cy i s a quest i on of  l aw whi ch t he 

cour t  al one deci des. "   I d.  ( c i t at i ons omi t t ed) .   Our  deci s i on 

" t o deny l i abi l i t y  i s  essent i al l y  one of  publ i c pol i cy r at her  

t han of  dut y or  causat i on. "   I d.  ( c i t at i on omi t t ed) .   We st at ed 

t hat  t hi s appr oach r epr esent s t he mi nor i t y v i ewpoi nt  of  Pal sgr af  

v.  Long I s l and R. R.  Co. ,  162 N. E.  99 ( N. Y.  1928)  ( Andr ews,  J. ,  

di ssent i ng) ,  t hat  we adopt ed i n Pf ei f er  v.  St andar d Gat eway 

Theat er ,  I nc. ,  262 Wi s.  229,  55 N. W. 2d 29 ( 1952) ,  and Kl assa v.  

Mi l waukee Gas Li ght  Co. ,  273 Wi s.  176,  77 N. W. 2d 397 ( 1956) .   We 

decl i ned t o adopt  t he " no- dut y,  no- l i abi l i t y  concept  of  t he 

maj or i t y i n Pal sgr af . "   Rockwei t ,  197 Wi s.  2d at  420.  

¶42 The Rockwei t  cour t  t hen l i s t ed t he si x publ i c  pol i cy 

f act or s descr i bed i n det ai l  pr evi ousl y i n t hi s opi ni on,  and we 

hel d t hat  t he i mposi t i on of  l i abi l i t y  agai nst  Tynan,  who di d not  

" st ar t ,  mai nt ai n,  or  pr ovi de any necessar y i ncendi ar y mat er i al s  
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f or  t he f i r e[ , ]  .  .  .  woul d pl ace an unr easonabl e bur den upon a 

guest  i n Tynan’ s posi t i on. "   I d.  at  427.   We al so not ed t hat  

Rockwei t ' s  i nj ur i es wer e " whol l y out  of  pr opor t i on t o t he 

al l eged cul pabi l i t y  of  Tynan. "   I d.   As a r esul t ,  i mposi ng 

l i abi l i t y  i n such a case " woul d unnecessar i l y  al l ow t he l aw of  

negl i gence t o ent er  a f i el d t hat  has no sensi bl e or  j ust  

st oppi ng poi nt . "   I d.  at  428.  

¶43 I n Gr i t zner ,  t he par ent s of  a f our - year - ol d gi r l ,  

Tar a,  who was sexual l y abused by a t en- year - ol d nei ghbor ,  

Mi chael ,  br ought  sui t  agai nst  Mi chael ' s mot her  and her  

boyf r i end,  Roger  Bubner  ( Bubner ) .   Gr i t zner ,  235 Wi s.  2d 781,  

¶1.   Tar a' s par ent s sued Bubner ,  al l egi ng t hat  he had been 

ent r ust ed wi t h Tar a' s car e whi l e she was vi s i t i ng hi s home,  

" t hat  Bubner  had cust ody and cont r ol  of  Mi chael ,  and t hat  Bubner  

knew or  shoul d have known t hat  Mi chael  mi ght  engage i n 

i nappr opr i at e sexual  act s i f  l ef t  al one wi t h Tar a. "   I d. ,  ¶2.   

Based on t hese al l egat i ons,  Tar a' s par ent s " br ought  c l ai ms 

agai nst  Bubner  f or  ( 1)  negl i gent  f ai l ur e t o war n t hem of  

Mi chael ' s pr opensi t y t o engage i n i nappr opr i at e sexual  act s,  and 

( 2)  negl i gent  f ai l ur e t o cont r ol  Mi chael ’ s conduct . "   I d.   

¶44 The l ead opi ni on uphel d pr i or  casel aw t hat  t he c l ai m 

f or  negl i gent  f ai l ur e t o war n was not  a v i abl e c l ai m,  but  

al l owed t he negl i gent  f ai l ur e t o cont r ol  c l ai m t o go t o t r i al .   

I d. ,  ¶5.   The l ead opi ni on al so hel d t hat  t he negl i gent  f ai l ur e 

t o war n c l ai m was pr ohi bi t ed by publ i c pol i cy consi der at i ons,  

wher eas t he f ai l ur e t o cont r ol  c l ai m was not  bar r ed by publ i c 

pol i cy consi der at i ons gi ven i t  coul d be " i mposed on di st i nct ,  
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nar r ow gr ounds t hat  do not  r ai se t he same publ i c pol i cy 

consi der at i ons t hat  pr ecl ude l i abi l i t y  f or  f ai l ur e t o war n. "   

I d.   Bubner  was awar e t hat  Mi chael  had " engaged i n i nappr opr i at e 

sexual  act s wi t h anot her  chi l d or  chi l dr en,  i ncl udi ng hi s hal f -

s i st er . "   I d. ,  ¶7.  

¶45 I n Gr i t zner ,  we r ei t er at ed our  posi t i on i n Rockwei t  

t hat  " Wi sconsi n cour t s addr ess publ i c pol i cy concer ns di r ect l y,  

r at her  t han aski ng whet her  t he def endant  owed a ' dut y '  t o t he 

par t i cul ar  v i ct i m. "   I d. ,  ¶24 ( f oot not e omi t t ed) .   As a r esul t ,  

i n a negl i gence case,  a def endant ' s conduct  " ' i s  not  exami ned i n 

t er ms of  whet her  or  not  t her e i s a dut y t o do a speci f i c  act ,  

but  r at her  whet her  t he conduct  sat i sf i ed t he dut y pl aced upon 

i ndi v i dual s t o exer ci se t hat  degr ee of  car e as woul d be 

exer ci sed by a r easonabl e per son under  t he c i r cumst ances. ' "   I d.  

( c i t at i on omi t t ed) .  

¶46 I n Gr i t zner ,  t he l ead opi ni on t hen l ooked t o t he 

publ i c pol i cy f act or s descr i bed pr evi ousl y i n t hi s deci s i on,  

r ei t er at ed t he l egal  concl usi ons di scussed i n Rockwei t ,  and hel d 

t hat  i mposi ng l i abi l i t y  f or  negl i gent  f ai l ur e t o war n woul d 

al l ow l i abi l i t y  wi t h no def i nabl e and sensi bl e st ar t i ng or  

st oppi ng poi nt .   I d. ,  ¶¶34,  36.  

¶47 We r ei t er at e t hat  Gr i t zner  and Rockwei t  ar e st i l l  good 

l aw i n Wi sconsi n.   Not hi ng i n Hoi da was i nt ended t o over r ul e or  

change t he pr i nci pl es of  l aw expr essed i n Gr i t zner  and Rockwei t .   

Whi l e l i abi l i t y  has been l i mi t ed i n a negl i gence case based on 

t he absence of  a dut y,  l i abi l i t y  i n t he vast  maj or i t y of  

negl i gence cases i n Wi sconsi n i s gui ded,  when det er mi ni ng 
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whet her  t o l i mi t  l i abi l i t y ,  by consi der at i on of  publ i c pol i cy 

f act or s,  as Gr i t zner  and Rockwei t  demonst r at e.  

V 

¶48 We r ever se t he deci s i on of  t he cour t  of  appeal s.   

Doi ng so,  we hol d t hat ,  based on publ i c pol i cy gr ounds,  a c l ai m 

f or  common- l aw negl i gence cannot  be mai nt ai ned agai nst  soci al  

host s,  such as t he Ni esens,  who al l egedl y wer e awar e t hat  mi nor s 

on t hei r  pr oper t y wer e consumi ng al cohol ,  but  who di d not  

pr ovi de t he al cohol ,  when an under age guest  l at er  al l egedl y 

caused an al cohol - r el at ed car  acci dent .   To hol d ot her wi se woul d 

be a s i gni f i cant  ext ensi on of  common- l aw l i abi l i t y .   I f  t hat  i s  

t o occur ,  i n t hi s i nst ance,  i t  shoul d be done by t he 

l egi s l at ur e,  not  by t hi s cour t .  

¶49 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶50 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y opi ni on t hat  a c l ai m f or  common l aw negl i gence 

cannot  be mai nt ai ned i n t he pr esent  case.   I  agr ee,  however ,  

wi t h t he r easoni ng of  t he ci r cui t  cour t  r at her  t han t he 

r easoni ng of  t hi s cour t :  The deci s i on i n t he pr esent  case r est s 

on l egi s l at i ve pol i cy,  not  on j udi c i al  publ i c pol i cy gr ounds. 1  

Al t hough a c l ai m f or  common l aw negl i gence does not  r equi r e a 

v i ol at i on of  t he st at ut es,  I  concl ude t hat  Wi s.  St at .  

§ 125. 07( 1) ( a) 4.  shoul d be r ead as pr ovi di ng a st oppi ng poi nt  on 

t he Ni esens'  l i abi l i t y  wi t h r espect  t o under age dr i nki ng on 

t hei r  pr oper t y under  t he c i r cumst ances of  t he pr esent  case.     

¶51 Wi sconsi n St at .  § 125. 07( 1) ( a) 4.  pr ovi des t hat  " no 

adul t  may i nt ent i onal l y encour age or  cont r i but e t o a v i ol at i on 

of  sub.  ( 4) ( a)  or  ( b) . "   When § 125. 07( 1) ( a) 4.  i s  r ead t oget her  

wi t h ( 4) ( a)  and ( b) ,  t he st at ut e ( r el evant  t o t he f act s of  t he 

i nst ant  case)  decl ar es t hat  no adul t  may i nt ent i onal l y encour age 

or  cont r i but e t o an under age per son pr ocur i ng al cohol  bever ages 

f r om a l i censee or  per mi t t ee or  i nt ent i onal l y  encour age or  

cont r i but e t o an under age per son knowi ngl y possessi ng or  

consumi ng al cohol  bever ages.   Any adul t  v i ol at i ng t hi s st at ut e 

may be subj ect  t o a c i v i l  f or f ei t ur e or  convi ct ed of  a 

mi sdemeanor .        

                                                 
1 Wi sconsi n St at .  § 125. 035( 4) ( b)  pr ovi des t hat  a pr ovi der   

i s  not  i mmune f r om ci v i l  l i abi l i t y  i f  t he pr ovi der  of  al cohol  
bever ages knew or  shoul d have known t hat  t he under age per son was 
under  t he l egal  dr i nki ng age and i f  t he al cohol  bever ages 
pr ovi ded t o t he under age per son wer e a subst ant i al  f act or  i n 
causi ng i nj ur y t o a t hi r d par t y.     
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¶52 The compl ai nt  al l eges t hat  t he Ni esens wer e negl i gent .   

I t  does not  al l ege t hat  t he Ni esens i nt ent i onal l y encour aged or  

cont r i but ed t o an under age per son pr ocur i ng al cohol  bever ages 

f r om a l i censee or  per mi t t ee or  i nt ent i onal l y encour aged or  

cont r i but ed t o an under age per son knowi ngl y possessi ng or  

consumi ng al cohol i c bever ages. 2  

¶53 Al t hough t he st at ut es do not  bar  al l  negl i gence causes 

of  act i on r el at i ng t o adul t  behavi or ,  al cohol  bever ages,  and 

under age per sons,  Wi s.  St at .  § 125. 07( 1) ( a) 4. ,  i n my opi ni on,  

pr ovi des a " sensi bl e and j ust  st oppi ng poi nt "  t o t he Ni esens'  

l i abi l i t y  under  t he c i r cumst ances set  f or t h i n t he compl ai nt  i n 

t he i nst ant  case r el at i ng t o under age dr i nki ng on t he Ni esens'  

pr oper t y.       

¶54 I  wr i t e f ur t her  t o expr ess my r eser vat i ons about  t he 

cour t  of  appeal s '  sket chy anal ysi s of  Wi s.  St at .  

§ 125. 07( 1) ( a) 3.  i n i t s deci s i on i n t he pr esent  case and i t s  

di smi ssal  of  t he Ni esens'  compl ai nt  al l egi ng a cause of  act i on 

under  § 125. 07( 1) ( a) 3.    

¶55 The compl ai nt  al l eges t hat  t he Ni esens knowi ngl y 

per mi t t ed and f ai l ed t o pr event  t he i l l egal  consumpt i on of  

al cohol  bever ages by under age per sons on pr emi ses under  t hei r  

cont r ol  " cont r ar y t o Sect i on 125. 07( 1) ( a) 3. "    

                                                 
2 The compl ai nt  al l eges t hat  t he Ni esens wer e negl i gent  i n 

f ai l i ng " t o t ake r easonabl e st eps t o super vi se and moni t or  t he 
act i v i t i es on t hei r  pr oper t y,  whi ch on i nf or mat i on and bel i ef  
i ncl uded a l ar ge gr oup of  mi nor s consumi ng al cohol .   On 
i nf or mat i on and bel i ef  t he Ni esens wer e awar e t hat  t he mi nor s on 
t hei r  pr oper t y wer e consumi ng al cohol . "  
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¶56 Sect i on 125. 07( 1) ( a) 3.  pr ohi bi t s an adul t  f r om 

" knowi ngl y per mi t [ t i ng]  or  f ai l [ i ng]  t o t ake act i on t o pr event  

t he i l l egal  consumpt i on of  al cohol  bever ages by an under age 

per son on pr emi ses owned by t he adul t  or  under  t he adul t ' s  

cont r ol "  ( emphasi s added) .   The cour t  of  appeal s  concl uded t hat  

t hi s sect i on does not  appl y i n t he pr esent  case because 

" pr emi ses"  i s def i ned i n § 125. 02 as t he ar ea descr i bed i n a 

muni ci pal  l i cense aut hor i z i ng t he sal e of  al cohol  bever ages or  

i n a Depar t ment  of  Revenue per mi t  i ssued under  chapt er  125 ( t he 

chapt er  gover ni ng al cohol  bever ages) . 3  The Ni esens'  pr oper t y i s 

not  an ar ea descr i bed i n such a l i cense or  per mi t .   

¶57 Al t hough t he par t i es do not  r ai se t hi s i ssue bef or e 

t hi s cour t ,  i t  i s  ar guabl e t hat  t he wor d " pr emi ses"  i n Wi s.  

St at .  § 125. 07( 1) ( a) 3.  i s  not  used,  as t he cour t  of  appeal s 

hel d,  i n i t s def i ned meani ng t o be an ar ea descr i bed i n a 

muni ci pal  l i cense aut hor i z i ng t he sal e of  al cohol  bever ages or  

i n a Depar t ment  of  Revenue per mi t  i ssued under  chapt er  125.   The 

wor d " pr emi ses"  i n § 125. 07( 1) ( a) 3.  i s  l i mi t ed t o pr emi ses owned 

by an adul t  or  under  t he adul t ' s  cont r ol ,  and t he l ast  sent ence 

of  § 125. 07( 1) ( a) 3.  pr ovi des as f ol l ows:  " Thi s subdi v i s i on does 

                                                 
3 Wi sconsi n St at .  § 125. 02( 14m)  def i nes " pr emi ses"  t o mean 

" t he ar ea descr i bed i n a l i cense or  per mi t . "   Sect i on 125. 02( 9)  
def i nes " l i cense"  t o mean " an aut hor i zat i on t o sel l  al cohol  
bever ages i ssued by a muni ci pal  gover ni ng body under  t hi s 
chapt er . "   Sect i on 125. 02( 13)  def i nes " per mi t "  t o mean " any 
per mi t  i ssued by t he [ Depar t ment  of  Revenue]  under  t hi s 
chapt er . "    
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not  appl y t o al cohol  bever ages used excl usi vel y as par t  of  a 

r el i gi ous ser vi ce. " 4   

¶58 I f  t he wor d " pr emi ses"  i n Wi s.  St at .  § 125. 07( 1) ( a) 3.  

means an ar ea descr i bed i n a muni ci pal  l i cense aut hor i z i ng t he 

sal e of  al cohol  bever ages or  i n a Depar t ment  of  Revenue per mi t  

i ssued under  chapt er  125,  r at her  t han pr oper t y,  as t he cour t  of  

appeal s concl udes,  why woul d t he l egi s l at ur e expl i c i t l y  pr ohi bi t  

an adul t  f r om knowi ngl y per mi t t i ng or  f ai l i ng t o pr event  t he 

i l l egal  consumpt i on of  al cohol  bever ages by under age per sons on 

pr emi ses under  t he adul t ' s  cont r ol  and al so expl i c i t l y  st at e 

t hat  t he pr ohi bi t i on does not  appl y t o al cohol  bever ages used 

excl usi vel y as par t  of  a r el i gi ous ser vi ce?  The cour t  of  

appeal s '  i nt er pr et at i on of  § 125. 07( 1) ( a) 3.  i s  puzzl i ng.    

¶59 Mor eover ,  Wi s.  St at .  § 125. 07( 1) ( a) 3.  appear s t o be 

t he onl y pr ovi s i on wi t hi n § 125. 07 i n whi ch t he l egi s l at ur e has 

used t he wor d " pr emi ses"  wi t hout  modi f y i ng i t .   El sewher e i n 

§ 125. 07,  t he l egi s l at ur e denot es l i censed or  per mi t t ed 

                                                 
4 Accor di ng t o t he Wi sconsi n Legi s l at i ve Ref er ence Bur eau' s 

Bi l l  Dr af t i ng Manual ,  § 3. 01 at  63 ( 2007- 2008) ,  t he wor d 
" subdi v i s i on"  r ef er s t o 3.  of  § 125. 07( 1) ( a) .   
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pr emi ses. 5  I f  t he l egi s l at ur e i nt ended f or  t he wor d " pr emi ses"  

i n § 125. 07( 1) ( a) 3.  t o mean l i censed or  per mi t t ed pr emi ses,  why 

woul dn' t  t he l egi s l at ur e have sai d so as i t  di d t hr oughout  t he 

r emai nder  of  § 125. 07? 

¶60 When Wi s.  St at .  § 125. 07( 1) ( a) 3.  i s  r ead i n cont ext  

and i n i t s ent i r et y,  t he wor d " pr emi ses"  i n § 125. 07( 1) ( a) 3.  

seems t o mean pr oper t y,  not  an ar ea descr i bed i n a muni ci pal  

l i cense aut hor i z i ng t he sal e of  al cohol  bever ages or  i n a 

Depar t ment  of  Revenue per mi t  i ssued under  chapt er  125.   Thi s 

r eadi ng of  § 125. 07( 1) ( a) 3.  gi ves meani ng t o al l  t he wor ds of  

t he st at ut e.  

¶61 For  t he r easons set  f or t h,  I  concur  i n t he mandat e.  

                                                 
5 See Wi s.  St at .  § 125. 07( 3) ( a)  ( r egul at i ng under age 

per sons'  r i ght  t o ent er ,  knowi ngl y at t empt  t o ent er ,  or  be on 
" pr emi ses f or  whi ch a l i cense or  per mi t  f or  t he r et ai l  sal e of  
al cohol  bever ages has been i ssued" ) ;  Wi s.  St at .  § 125. 07( 3) ( b)  
( speci f y i ng a f or f ei t ur e penal t y f or  a l i censee or  per mi t t ee who 
per mi t s an under age per son t o ent er  or  be on " a l i censed 
pr emi ses" ) ;  Wi s.  St at .  § 125. 07( 4) ( a) 2.  ( maki ng i t  a v i ol at i on 
f or  an under age per son t o possess or  consume al cohol  bever ages 
" on l i censed pr emi ses"  unl ess t he under age per son i s accompani ed 
by a par ent ,  guar di an or  spouse who i s not  under age) ;  Wi s.  St at .  
§ 125. 07( 4) ( a) 3.  ( maki ng i t  a v i ol at i on f or  an under age per son 
t o ent er ,  knowi ngl y at t empt  t o ent er  " l i censed pr emi ses"  i n 
v i ol at i on of  § 125. 07( 3) ( a) ) .  
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¶62 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns t hi s opi ni on.  

 

 



No.   2006AP364. ssa 

 

1 
 

 


	Text2
	Text10
	Text11
	AddtlCap
	Backspace
	LPTOC18

		2014-09-15T18:00:54-0500
	CCAP




